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A.  INTRODUCTION 


1.  Course  Description 

This  course  provides  an  introduction  to  legal  process,  with  a  particular  focus  on  civil  litigation.  It 
introduces  students  to  essentials  of  legal  thinking,  rules  and  processes  of  civil  procedure  and 
dispute  resolution,  issues  of  professionalism  and  ethics,  as  well  as  the  challenges  of 
transnationalism  and  globalization  in  the  context  of  civil  dispute  resolution. 

The  course  consists  of  four  parts. 

Part  1  provides  an  introduction  to  legal  process,  concepts  of  truth,  fairness,  and  the  adversarial 
system. 

Part  2  focuses  on  access  to  justice,  including  an  introduction  to  legal  aid  systems,  contingency 
fees  and  class  actions  as  well  as  rules  of  limitations,  standing  and  justiciability. 

Part  3  focuses  on  the  civil  litigation  process  including  an  introduction  to  rules  of  civil  procedure; 
parties  to  the  civil  process;  jurisdiction;  timing;  discovery;  privilege  and  confidentiality; 
traditional  and  alternative  methods  of  resolving  disputes  prior  to  trial. 

Part  4  focuses  on  professionalism,  civility  and  the  personal  dimension  of  legal  process. 

2.  Reading  Materials  and  assignments 

All  of  the  readings  for  this  class  will  be  posted  to  Blackboard.  Additional  hard  copies  of  the 
materials  will  be  on  short-term  reserve  at  the  Bora  Laskin  Law  Library. 

This  outline  includes  “required  readings”  and  “recommended  readings”  matenals.  However,  only 
those  materials  listed  as  “required  readings”  in  this  course  outline  must  be  read  in  preparation  for 
class  discussion  and  the  examination.  This  outline  is  intended  to  be  a  “living”  document  which 
likely  will  be  modified  over  the  course  -  a  current  version  of  the  outline  will  always  be  posted  to 
Blackboard. 

*  note  there  will  be  no  class  on  Monday,  September  22,  2008  to  allow  students  to  attend  the 
Grand  Moot,  and  class  is  also  cancelled  on  Monday,  November  17,  2008.  Please  note  that 
there  will  be  rescheduled  Legal  Process  classes  at  9:00-10:15am  on  Friday,  September 
26,  2008  and  at  9:00-10:15am  on  Friday,  November  14,  2008. 

3.  Evaluation 


The  evaluation  for  this  course  consists  of  a  25%  mid-term  1000  word  essay  assignment,  and  an 
open-book  75%  final  examination. 
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B.  COURSE  OUTLINE 


PART  ONE: 

Introduction  to  Process  and  the  Common  Law  System  of  Civil  Justice 


1.1  Course  Introduction:  What  is  Process 


Required  Reading 

C.  Menkel -Meadow,  “Peace  and  Justice:  Notes  on  the  Evolution  and  Purposes  of  Legal 
Processes”  (2006)  94  Geo.  L.J.  553 

L.  Solum,  “Procedural  Justice”  (2004)  78  Southern  California  Law  Review  181  (excerpt:  pp. 
183-9;  237-42) 

W.  Felstiner,  " The  Emergence  and  Transformation  of  Disputes:  Naming,  Blaming, 
Claiming..."  (1980-81),  15  Law  Society  and  Review 

N.  Brooks,  “The  Judge  and  the  Adversary  System”  and  J.  Walker  Courts  of  Civil  Jurisdiction 
in  Canada”  in  Walker  ed.,  The  Civil  Litigation  Process:  Cases  and  Materials  (Toronto: 
Emond  Montgomery,  2006) 

Paul  Emond,  “ADR:  A  Conceptual  Overview”  in  Commercial  Dispute  Resolution  (Canada 
Law  Book,  1989),  reprinted  in  Julie  Macfarlane  et  al.,  eds.,  Dispute  Resolution:  Readings  and 
Case  Studies,  2d  ed.  (Emond  Montgomery,  2003) 

Recommended  Reading 

Kenneth  E.  Scott,  “Two  Models  of  the  Civil  Process”  (1975)  27  Stanford  Law  Review  937 
(excerpt)  (short  term  reserve) 

A.  Fernandez,  “Polling  in  Pop  Culture”  in  In  the  Public  Interest  (Toronto:  Law  Society  of 
Upper  Canada,  2007)  pp.  209-31  (short-term  reserve) 

Chart  of  the  Canadian  Court  System 

The  Forms  of  Dispute  Resolution  -  M.  Galanter,  "Adjudication,  Litigation,  and  Related 
Phenomena"  in  Leon  Lipson  and  Stanton  Wheeler,  eds.,  Law  Society  and  Social  Sciences 
(New  York:  Russell  Sage  Foundation,  1986),  152  (on  short  term  reserve) 

Jonathan  Harr,  A  Civil  Action  "Boston,  July  1986”  (on  short  term  reserve) 


1.2  Judges:  Duty  of  Impartiality 

Required 

-  R  v.  R.D.S.  (1997)  D.L.R.  (4th)  193 

Canadian  Judicial  Council,  Decision  in  Mallow  (2008) 

Chretien  v.  Gomery  2008  FC  802 

Wewaykum  Indian  Band  v.  Canada  2003  SCC  45,  paras.  57-93 

Recommended 

L.  Sossin,  “The  Evolution  of  Freedom  of  Expression  and  Freedom  of  Association  for  Judges” 
(December,  2007) 
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Bertha  Wilson  (Hon.),  “Will  Women  Judges  Really  Make  A  Difference?”  (1990)  28  Osgoode 
Hall  Law  Journal  507 

Lennox  v.  Arbor  Memorial  Services  (2001),  56  O.R.  (3d)  795  (C.A.). 

Reg.  v.  Bow  Street  Metropolitan  Stipendiary  Magistrate,  ex  parte  Pinochet  Ugarte  (No. 2), 
[1999]  2  W.L.R.  272 

Benedict  v.  Ontario ,  (2000),  51  O.R.  3rd  147 

1.3  Judges:  The  Appointment  Debate 

Required 

L.  Sossin,  “Judicial  Appointment,  Democratic  Aspirations  and  the  Culture  of  Accountability” 
(2008)  58  U.N.B.L.J.  11 

S.  Lawrence,  “Reflections  on  Judicial  Diversity  and  Judicial  Independence”  in  A.  Dodek  and 
L.  Sossin,  The  Future  of  Judicial  Independence  (Toronto:  University  of  Toronto  Press, 
forthcoming) 

“Opposition  Sounds  Alarm  Over  Supreme  Court  Vetting  Process”  (August  2008) 

Recommended 

CALT  Panel  on  Supreme  Court  Appointments  (2005)  (Executive  Summary  and  section  on 
Aboriginal  representation  on  the  Supreme  Court,  pp.  16-25) 

I.  Greene,  “Democracy,  Judicial  Independence  and  Judicial  Selection  for  Federally  Appointed 
Judges”  (2008)  58  U.N.B.L.J.  105 


PART  TWO: 

ACCESS  TO  JUSTICE  &  FINANCING  LITIGATION 


2.1  Costs.  Fees  &  Access  to  Justice 


Required  Reading 

A.  Currie,  “Justiciable  Problems  and  Access  to  Justice  in  Canada”,  (November,  2007) 
Rethinking  Civil  Needs  Conference,  Toronto 

M.  Stratton  &  T.  Anderson,  “Social,  Economic  and  Health  Problems  Associated  with  a  Lack 

of  Access  to  the  Courts”,  (November,  2007)  Rethinking  Civil  Needs  Conference,  Toronto 

T.  Tyler,  “A  'ruinous’  system  for  losers”,  Toronto  Star,  March  30,  2007 

T.  Tyler,  “ Should  legal  bills  be  tax  deductible?  ”,  Toronto  Star,  April  24,  2007 

T.  Tyler,  “Taking your  own  counsel”,  Toronto  Star,  March  7,  2007 

T.  Tyler,  “Justice for  all:  A  blueprint”,  Toronto  Star,  November  23,  2007 

W.  Winkler,  “Ensuring  ‘access  to  justice’”,  Toronto  Star,  May  18,  2008 

B.  Cline,  “Clients  Seek  Alternatives  to  the  Billable  Hour  Model”  Lawyer’s  Weekly,  October 
2007 

Hon.  Chief  Justice  Beverly  McLachlm,  “The  Challenges  We  Face”  (Remarks  to  the  Empire 
Club  of  Canada,  March  8  2007) 

R.  MacDonald,  "Access  to  Justice  in  Canada  Today:  Scope,  Scale  and  Ambitions” 

British  Columbia  (Minister  of  Forests)  v.  Okanagan  Indian  Band 

D.  Gourlay,  "Access  or  Excess:  Interim  Costs  in  Okanagan"  (University  of  Toronto  Faculty 
of  Law  Review.  Vol  63  Number  1  (2005) 
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Justice  Statute  Law  Amendment  Act,  2002.  S.O.  2002,  c.  24 

Ministry  of  the  Attorney  General,  “Ontario  Government  Improves  Access  to  Justice”  (30 
June  2004) 

Legal  Aid  Ontario  “About  Legal  Aid  Ontario” 

Recommended  Reading 

Editorial,  “ Justice  out  of  reach  ”,  Toronto  Star,  March  6,  2007. 

T.  Tyler,  ‘‘The  dark  side  of  justice  ”,  Toronto  Star,  March  3,  2007 

T.  Tyler,  ‘‘The  slow  wheels  of  justice  ”,  Toronto  Star,  March  1 8,  2007 

T.  Tyler,  ‘‘A  3-day  trial  likely  to  cost  you  $60,000”,  Toronto  Star,  March  3,  2007 

B.  Powell,  “ Justice  summit  to  audit  broken  system  ”,  Toronto  Star  March  13,  2007 

The  Advocate’s  Society,  “Streamlining  the  Ontario  Civil  Justice  System:  A  Policy  Forum, 
Final  Report”  (March  2006) 

Gillian  K.  Hadfield,  “The  Price  of  Law:  How  the  Market  for  Lawyers  Distorts  the  Justice 
System”  (2000)  98  Michigan  Law  Review  953 

McIntyre  Estate  v.  Ontario  (Attorney  General)  (2002),  61  O.R.  (3d)  257  (C.A.) 

C.  Osbome,  Civil  Justice  Reform  Project,  “Civil  Justice  Reform  Project:  Summary'  of 
Findings  and  Recommendations”  (Toronto,  November  2007)  (excerpt:  “Proportionality  and 
Costs  of  Litigation,”  pp.  134-5) 


PART  THREE: 

3.  Litigation,  Procedural  justice  and  the  Judicial  Process 


3.1  Introduction  to  Litigation 


Required  Reading 

L.  Sossin  and  J.  Walker,  Civil  Litigation  (Toronto:  Irwin,  2008),  “Introduction” 

Major  Steps  in  an  Action 

P.  Fitzgerald  &  B.  Wnght,  Looking  at  Law:  Canada ’s  Legal  System 

Recommended  Reading 

Courts  of  Justice  Act,  R.S.O.  1990,  c.  C-43 
Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194 

L.  Sossin,  Constitutional  Accommodation  and  the  Rule(s)  of  Court,  Alberta  Law  Review', 
Volume  42,  No.  3  (February  2005) 


3.2  Who  Can  Litigate:  Standing:  Intervention;  Amici  Curiae  &  Justiciability 

Required  Reading 

Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended,  r.  13,  108 
Sossin  &  Walker,  Civil  Litigation ,  ch.  3  “Commencing  a  Claim”  (3.3  “Standing”) 
Black  v.  Canada  (2001  C.A.) 

Freeman-Maloy  v.  Marsden  (York  University )  (2006)  79  O.R.  (3d)  401. 

Canadian  Council  of  Churches ,  [1992]  1  S.C.R.  236  (excerpt) 

Canadian  Bar  Assn.  v.  British  Columbia,  [2008]  B.C.J.  No.  350  (B.C.  C.A.). 
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L.  Sossin,  “The  Justice  of  Access:  Who  Should  Have  Standing  to  Challenge  the 
Constitutional  Adequacy  of  Legal  Aid?”  (2007)  40  U.B.C.  L.  Rev.  727. 

Incredible  Electronics  Inc.  v.  Canada  (Attorney  General)  [2002]  OJ  no  4149  (SCJ) 

-  Re  Adler  (1992),  9  OR  (3d)  (Gen.  Div.) 

Recommended  Reading 

Chiasson  v.  Canada  (FCA  2003) 

L.  Sossin,  "Boundaries  on  Judicial  Review:  The  Law  of  Justiciability  in  Canada "  (Toronto: 
Carswell,  1999) 

L.  Sossin,  “ The  Rule  of  Law  and  the  Justiciability  of  Prerogative  Powers:  A  Comment  on 
Black v.  Chretien”  (2002)  47  McGill  L.J.  435-56 


3.3  Where  to  Litigate:  Jurisdiction  and  Forum  Non  Conveniens 

Required  Reading 

Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended,  r.  16  &  17 
Morguard  Investments  Ltd.  v.  De  Savoy e,  [1990]  3  S.C.R.  1077  (excerpt) 

Muscutt  v.  Courcelles  (OCA  2002) 

T.  Monestier,  “A  ‘Real  and  Substantial’  Mess:  The  Law'  of  Jurisdiction  in  Canada  (2007)  33 
Queen’s  L.J.  179 

Schreiber  v.  Mulroney,  [2007]  88  O.R.  (3d)  949  (Ont.  Sup.  Ct.) 

Bad  Ass  Coffee  Company  of  Hawaii  Inc.  v.  Bad  Ass  Enterprises  Inc..  [2008]  1  W.W.R.  738 
(Alta.  Q.B.) 

Recommended  Reading 


Currie  v.  McDonalds  (OCA  2005) 

Roy  v.  North  American  Liesure  Group  (OCA  2004) 

Mynerich  v.  Hampton  Inns  Inc.  (c.o.b.  Hampton  Inn  &  Suites  Laval),  [2008]  O.J.  No.  1290 
(Ont.  Sup.  Ct.) 

Trevor  C.W.  Farrow,  “Globalization,  International  Human  Rights,  and  Civil  Procedure” 
(2003)  41  Alberta  Law  Review  671 

Carnival  Cruise  Lines  Inc.  v.  Shute,  499  U.S.  585  (1991)  310-319 
Presbyterian  Church  of  Sudan  v.  Talisman ,  2003  U.S.  Dist.  LEXIS  4085 


3.4  When  to  Litigate:  Limitation  Periods 

Required  Reading 

Janet  E.  Mosher,  “Challenging  Statute  of  Limitation  Periods:  Civil  Claims  by  Adult 
Survivors”  (1994)  44  University  of  Toronto  Law  Journal  169 

-  M.  (K.)  v.  M.  (H.),  [1992]  3  S.C.R.  6 
Ontario  Limitations  Act,  2002 

-  Novak  v.  Bond ,  [1999]  1  S.C.R.  808 

York  Condominium  Corp.  No.  382  v.  Jay-M  Holdings  Ltd.,  [2007]  84  O.R.  (3d)  414  (Ont. 
C.A.) 

Sossin  &  Walker,  Civil  Litigation,  ch.  3  “Commencing  a  Claim”  (3.2  “Limitation  Periods”) 
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Recommended  Reading 

Kent  Roach,  “Reforming  Statutes  of  Limitations.” 

-  Hare  v.  Hare,  [2006]  83  O.R.  (3d)  766  (Ont.  C.A.) 


3.5  How  Many  Times?  Res  Judicata 


Required  Reading 

Sossin  &  Walker,  Civil  Litigation,  ch.5  “The  Size  and  Scope  of  Litigation” 
-  CUPE  v.  Toronto  (SCC  2003) 

Danyluk  v.  Ainsworth  (SCC  2001) 

Catnay  v.  Toronto  Police  (2005) 


3.6  Discovery;  Privilege  and  Confidentiality 


Required  Reading 


Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended,  rr.  30,  31,  34 
Sossm  &  Walker,  Civil  Litigation,  ch.  7  “Discovery  and  Privilege” 

Grossman  v.  Toronto  General  Hospital  (1983),  146  D.L.R.  (3d)  280  (Ont.  Gen.  Div.)  28-30 
Rainbow  Industrial  Caterers  Limited  v.  CNR  (1986),  6  B.C.L.R.  (2d)  268  (S.C.)  31 
Ontario  ( 'Ministry >  of  Environment)  v.  McCarihy  Tetrault  (1992),  9  C.E.L.R.  (N.S.)  12  (Ont. 
Prov.  Div.) 

Chancey  v.  Dharmadi,  [2007]  O.J.  No.  2852 
Waugh  v.  British  Railways  Board 

Mitsui  &  Co.  (Point  Aconi)  Ltd.  v.  Jones  Power  Co.  [2000]  NSJ  no.  258 
-  M  (A)  v.  Ryan  (SCC  1997) 

Blank  v.  Canada  (Minister  of  Justice)  (SCC  2006)  (headnote) 

Kirsten  McMahon,  “In-House  Opinion  Protected  By  Privilege”  Law  Times  (7  June  2004) 


3.7  Class  Actions 


Required  Reading 

Class  Proceedings  Act,  1992 ,  S.O.  1992,  c.  6 

Sossin  &  Walker,  Civil  Litigation,  ch.  6  “Class  Proceedings” 

Kirk  Makin,  “Class-Action  Suits  Explode  Into  ‘National  Phenomenon”'  The  Globe  and  Mail 
(19  July  2003) 

Anderson  v.  Wilson,  [1999]  O.J.  No.  2494  (C.A.) 

-  Cloud  et  al.  v„  Canada  (A.G.)  (2005)  73  O.R.  (3d)  401  (C.A.) 

-  Hollick  v.  Toronto  (City),  [2001]  3  S.C.R.  158 
Inco  Ltd.  v.  Pearson  (2006)  (headnote) 
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Recommended  Reading 


Garry  D.  Watson,  “Class  Actions:  The  Canadian  Experience”  (2001)  11  Duke  Journal  of 
Comparative  &  International  Law  209 
Imperial  Tobacco  v.  B.C.  (SCC  2005) 

Marks  on  v.  MBNA  Canada  Bank,  [2007]  85  O.R.  (3d)  321  (Ont.  C.A.) 


3.8  Striking  Claims,  Summary  Judgment  Injunctions,  etc 

Required  Reading 

Rules  of  Civil  Procedure,  R.R.O.  1990,  Reg.  194,  as  amended,  rr.  20,  21,  25.1 1  (Supp.) 

Sossin  &  Walker,  Civil  Litigation,  ch.  8  “Summary  Dispositions  without  Trial”  and  ch.  9 
“Pre-Trial  Relief’ 

Irving  Ungerman  Ltd.  v.  Galanis  (1991),  4  OR  (3d)  545  (CA) 

Jane  Doe  v.  Metropolitan  Toronto  (Municipality)  Commissioners  of  Police ,  [1990]  74  O.R. 
(2d)  225  (H.C.J.,  Div.  Ct) 

Recommended  Reading 

British  Columbia  Ferry  Corp.  v.  T&N pic,  [1995]  B.C.J.  No.  2116  (C.A.). 


3.9  Civil  Justice  Reform 


Required  Reading 

Sossin  &  Walker,  Civil  Litigation,  ch.  10  “Civil  Justice  Reform” 

C.  Osborne,  Civil  Justice  Reform  Project,  “Civil  Justice  Reform  Project:  Summary  of 
Findings  and  Recommendations”  (Toronto,  November  2007)  (excerpts:  “List  of 
Recommendations,”  pp.  iv-xxiii;  “Introduction,”  pp.  1-8). 

Owen  M.  Fiss,  “Against  Settlement”  (1984)  98  Yale  Law  Journal  1073  (excerpt) 

Recommended  Reading 

B.C.  Justice  Review  Task  Force,  “Concept  Draft:  Proposed  New  Rules  of  Civil  Procedure  of 
the  British  Columbia  Supreme  Court”  (March  2008)  and  B.C.  Justice  Review  Task  Force, 
“Comparison  Between  the  Concept  Draft  and  the  Work-in-Progress  Draft  Rules”  (March 
2008) 

Jennifer  J.  Llewellyn,  “Dealing  with  the  Legacy  of  Native  Residential  School  Abuse  in 
Canada:  Litigation,  ADR,  and  Restorative  Justice”  (2002)  52  University  of  Toronto  Law 
Journal  253 

Donna  Coker,  “Enhancing  Autonomy  for  Battered  Women:  Lessons  from  Navajo 

Peacemaking”  (1999)  47  UCLA  Law  Review  1 

Pettey  v.  Avis  Car  Inc.  (1993),  13  O.R.  (3d)  725  (Gen.  Div.) 

Chris  A.  Carr  &  Michael  R.  Jencks,  “The  Privatization  of  Business  and  Commercial  Dispute 
Resolution:  A  Misguided  Policy  Decision”  (2000)  88  Kentucky  Law  Journal  183 
Task  Force  on  Paralegal  Regulation  (Sept,  2004) 
http://www.lsuc.on.ca/media7convsept04  paralegal  report.pdf 
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PART  FOUR: 

THE  PERSONAL  AND  THE  PROFESSIONAL 


Required 

M.  Code,  “Counsel’s  Duty  of  Civility:  An  Essential  Component  of  Fair  Trials  and  an 
Effective  Justice  System”  (2007)  1 1  Can.  Crim.  LJ  97 

C.  Osborne,  Civil  Justice  Reform  Project,  “Civil  Justice  Reform  Project:  Summary  of 
Findings  and  Recommendations”  (Toronto,  November  2007)  (excerpt:  “Civility,”  pp.  117- 
119) 

-  R.  v.  Felderhof  (2003)  68  O.R.  (3d)  481 

Elliot  v.  Chiarelli  (c.o.b.  Total  Property  Management),  [2006]  83  O.R.  (3d)  226  (Ont.  Sup. 
Ct.) 

George  Hunter  -  Disciplinary  decision  of  the  Law  Society  of  Upper  Canada: 

o  http://www.lsuc.on.ca/reeulati  on/a/disciphne/h/ 

C.  Schmitz,  "Law  Society  of  Upper  Canada  investigates  former  treasurer’’,  Lawyer’s 
Weekly,  September  15,  2006. 

o  http://wwwTawyersweeklv.ca/index.php?section=article&articleid=347 
T.  Tyler,  "Lawyer’s  affair  lights  a  fire  under  national  no-sex  debate",  Toronto  Star, 
December  23,  2006 

T.  Tyler,  "Sex  with  client  sinks  top  lawyer",  Toronto  Star,  February  3,  2007 


